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The power to sue governments

ISDS and Right to Regulate





Agriculture,	forestry	and	fishing	

• Crop	and	animal	production,	hunting	and	
related	service	activities	 (19	cases)

• Forestry	and	Logging	(8	cases)
• Fishing	and	aquaculture	(5	cases)



Agro	EcoEnergy v.	Tanzania

Investment:	Investment	of	the	alleged	USD	52	
million	in	developing	20,000	hectares	of	land	
to	grow	sugar	cane	and	produce	ethanol.	

Summary:	 Claims	arising	out	of	the	
cancellation	by	the	Government,	in	2016,	of	
the	claimants’	sugar	cane	and	ethanol	project	
on	the	grounds	that	it	would	have	adverse	
impact	on	local	wildlife.



CONSOLIDATION

1.	INCREASING	NUMBER	OF	CASES
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SPIKE IN 2015

• SPAIN- 19	CASES	:	ENERGY	REFORMS
• RUSSIA	-7	CASES:	3	cases	related	to	
annexation	of	CRIMEA

• ITALY- 5	CASES:	3	CASES	related	to	changes	in	
tariff	incentive	policies	on	solar	energy







CONSOLIDATION

1. INCREASING	NUMBER	OF	CASES
2. Huge	claims	(damages)	and	how	they	push	a	

pro-corporate	policy	environment
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3. Mega	FTAs



RISE OF MEGA FTAS



The Rise of the Mega FTAs



CRISIS
1. DEBATE	OVER	ISDS
2. PUBLIC	BACKLASH

3.	GOVERNMENTACTIONS



THE CHALLENGE

NAVIGATING	THIS	MOMENT	OF	CRISIS	AND	
CONSOLIDATION
• ON	THE	SPACES	FOR	REFORMS	LIKE	UNCITRAL	
PROCESS	

• CONTINUING	CAMPAIGNS	AGAINST	FTAS	AND	
ISDS	AS	A	KEY	MOBILIZING	ISSUE



ALTERNATIVES

POSSIBLE	PATHWAYS
state-to-state	dispute	settlement;
international	collaboration	to	
strengthen	domestic	legal	systems;
political	risk	insurance	systems;
human	rights	mechanisms	like	the	
binding	treaty	on	HR	obligations	of	
TNCs


